WILLIAM J. RANKIN

The “Person Skilled in the Art” Is Really Quite Conventional
U.S. Patent Drawings and the Persona of the Inventor, 1870-2005

Consider the drawing shown in figure 3.1. It shows a new and useful
steam trap for discharging condensate from a pressurized steam sys-
tem.! As pressurized water and steam enter from the left at C, the wa-
ter fills the trap body A and eventually overspills into the cylindrical
bucket E. When the bucket is heavy enough to pull the arm 9, a weight
30 rolls to the left, causing the pin 23 to be knocked forcefully enough
to rotate the arm 19 around the pivot 22 and open the valve 18 at the
bottom of the bucket. The pressure in the system forces water out of
the right-hand pipe 13, but the valve closes before the bucket is empty,
thus preventing the escape of steam. The 45-degree hatch lines indicate
that this is a cross section, and that the cut is taken through metal. The
thin vertical lines to the left of E show that this object is cylindrical;
the shading and dashed lines of the various moving parts likewise make
it clear how they interact. The overall effect is of a three-dimensional
object cut and labeled to best display the complex workings of a steam
trap, but it is certainly not a naturalistic view of an actual object: cut-
ting metal does not reveal diagonal lines, and the lack of perspective
distortion indicates that this view could never been seen in reality.
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Figure 3.1, Drawingofa
new and useful steam trap,
from U.S. patent 583,064
(1897), granted to W. B.
Mason of Boston.

The peculiar qualities of these kinds of drawings make them an important
part of the patent system. They fulfill legal requirements, stabilize certain legal
fictions, and even help define the idea of “invention” and the kind of person
who can be an “inventor.” Drawings very similar to figure 3.1 have been in-
cluded with the vast majority of U.S. patents, not just for mechanical inven-
tions like steam traps, but also for chemical, electrical, and even biological
patents. Almost all these drawings, especially those issued between the early
1870s and the early 1980s, exhibit a similar tension between the abstract and
the naturalistic and use conventions of light, shade, and hatch patterns quite
different from standard engineering drawings. These conventions are powerful
rhetorical devices that encode rather specific assumptions about intellectual
property, and understanding how they work and how they change can help to
reveal large-scale shifts in the patent system as a whole.

This chapter analyzes these drawings in two ways. First, patent drawings
are important for reinforcing the dual status of a patent as something that
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both protects an idea and discloses it to the public, in line with the modern
understanding of patents as a contractual exchange between inventor and so-
ciety.? The holder of the steam-trap patent must enable others to learn from
his work, but in order to guard against infringement it is in his interest to
depict an invention as generically as possible so that it protects not just a par-
ticular steam trap but all steam traps that share certain characteristics. Patent
drawings appear to refer to actual extant objects yet leave unanswered many
questions of manufacture, assembly, or speciftc materials. The way this is ac-
complished is important for understanding the tensions inherent in the logic
of modern patents.

Second, patent drawings provide great insight to the identity of the (fic-
tional) person to whom the patent specification is addressed—the ideal
“person skilled in the art” referenced in every patent act since 1790. Like the
implied reader of a text, every drawing creates a rhetorical reader often quite
different from its actual audience, and the selection of both conventions and
content implies a viewer with a certain set of practical skills and reasons for
consulting the drawing. And because in the United States the creative inventor
is only defined negatively against the ordinary person who is merely skilled,
analyzing the “person skilled in the art” is a useful way of analyzing the “inven-
tor” as well.> For most of the twentieth century, the person skilled in the art
was a self-contradictory jack-of-all-trades who had more in common with the
(fictional) nineteenth-century “lone inventor” than any actual person. Patent
drawings helped to stabilize the identity of this implied reader and smooth
over legal contradictions.

This chapter ends by using patent drawings to examine some important
shifts in the US. patent system from the last few decades, beginning in the
late 1960s but manifest mostly since the 1980s. During that time, the tradi-
tional conventions of patent drawings were largely abandoned, and it is now
relatively uncommon to find patents accompanied by drawings like the one in
figure 3.1. At the same time, the patent system has changed in other ways as
well: patent judges have become increasingly specialized, patent rights have
been strengthened, and the criteria of patentability have been incrementally
broadened to include software, biotechnology, and even “business methods.”
Contributing to this increasing patent-friendliness has been a legal change in
the version of the “person skilled in the art” used to test for obviousness. Ana-
lyzing these changes alongside the recent shift in drawing standards helps us
understand the larger stakes of these developments. Since drawings encode the
ideal reader of patents—and thus the ideal inventor as well—they can be used
to identify a larger shift in the idea of invention assumed by the patent system.
Recent patent drawings show that both the inventor and the noninventor have
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become more specialized, and they now seem much more like typical corpo-

rate knowledge workers than mythical polymaths.

Reading Patent Drawings as Evidence

Nontextual material has been required in U.S. patents since the very first Patent
Act in 1790. For most of the nineteenth century, patentees provided working
models and color drawings, but these artifacts were often idiosyncratic, fragile,
and difficult to disseminate. As a result, in the early 1870s the commissioner
of patents changed ofhicial guidelines to require standardized black-and-white
ink drawings reproducible using the new process of photolithography. The
Patent Office shifted from beinga central archive of mechanical knowledge to
being more like a publishing house, with new drawings and specifications sent
throughout the country on a weekly schedule.* Since this important change,
patent drawings have remained remarkably stable, buttressed by technological
momentum, bureaucratic inertia, and relative continuity in the role that they
play in the patent system. Even given the changes in patent drawings (and pat-
ent law) in the last few decades, many of their most important characteristics
have been unaffected. Their two major functions—disclosing a new idea to the
public and guaranteeing intellectual property to a patentee—have remained
the same.

From the point of view of the public, the primary function of a patent draw-
ing is disclosure. For this, the law requires methodical, literal denotation, and
the reader of the patent is guided by the visual analog of legalese. Usually, the
multiplication of detail is commensurate with the complexity of the device,
such as when an automatic card feeder requires 14 figures and 150 numerical
labels (see fig. 3.2). But at times the assumed reader of a patent requires a vi-
sual prolixity that ranges from comically unnecessary to simply pathological.
For example, a simple package for Camembert cheese requires three different
views (fig. 3.3), while at the other extreme a 2001 patent for a pseudorandom
number generator included 3,273 pages of flowcharts and circuit diagrams.?
Long-standing legal precedent holds that drawings constitute a kind of dis-
closure distinct from text: intellectual property rights may not be granted to
novelty which is claimed in writing but not shown in the drawing, and dis-
closure in a drawing can establish precedence even when not included in the
text.® Thus drawings are often used as a final test of the claims of a patent, and
if failure to draw the “plurality of separate portions of cheese” as in figure 3.3 is
interpreted as lack of adequate disclosure, the patent may become worthless.

But this visual effusiveness is balanced by an ambiguity necessary for a
patent’s claims to be robust, and in general patent drawings do not specify
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Figure 3.2. An automatic
¥ 3 S TP, card reader (US. patent
L 7 i | 1,594,883; 1923): a detailed
drawing for a complex
| i machine.

detail unless absolutely necessary. For example, in contrast to the visual redun-
dancy required of engineering drawings, patent lawyers recommend that all
duplication be avoided in patents, since inadvertent contradictions in differ-
ent drawings may render all claims invalid. If the invention is a modification
or improvement to an existing device, the parent object is shown dotted, and
the connection between the old and the new is made clear but not explicit, lest
the patent be invalidated for inaccurately depicting prior art. In order to make
the broadest claims possible, verisimilitude is often completely abandoned.
Monolithic parts are idealized for the sake of generality, and strict adherence
to scale is not always important, especially for drawings of processes, assembly
lines, or clothing (for an example, see fig. 3.4).” Likewise, individual parts are
never shown on their own but as part of a working whole: the goal is to pat-
ent a set of relationships, not a particular object (see fig. 3.5 for an extreme
case). Materials are labeled as generically as possible, often identified as simply
“metal” or “wood.” Dimensions, centetlines, and milling tolerances are omit-
ted. When drafting a claim, patent lawyers begin by describing the drawing
itself—what they call the “picture claim”—and then incrementally broaden
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Figure 3.3. Anewand
useful way of storing

Camembert cheese
(US. patent 1,054,433;
1913): a detailed draw-

ing for a cheese box.

subsequent claims to include as many similar ideas as possible. The original
drawing must be ambiguous enough to allow these broader claims.®

The balance between prolixity and ambiguity in patent drawings is not an
inherent feature of visual evidence. Most engineering drawings, for example,
do not work this way: to a working engineer, no amount of ambiguity is ac-
ceptable. Likewise, these kinds of drawings are not used when patenting plants
or designs, since for these patents, standards for both disclosure and protec-
tion are more narrowly circumscribed and the primary worth of the patent is
to establish successful reduction to practice, as in a simple registration system
(similar to copyright).” Not coincidentally, plants and designs are often ac-
companied by photographs, and photographs tend to provide only mimetic
evidence; neither explanatory nor ambiguous, they are useful primarily for
proving infringement.”® Patent drawings should not be seen as just a more
easily reproducible alternative to other visual sources. They are carefully cali-
brated to reconcile the conflicting interests of the public and the inventor.



Figure 3.4. This drawing of a process for color offset printing (U.S. patent 2,189,073; 1940)
shows idealized, monolithic parts: cylinders are shown floating in the air or incomplete, and a
general sense of hierarchy is emphasized over precise dimensions.
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Figure 3.5. A combination of electric and axonometric drawing for a “selector switch” (US.
patent 1,523,439; 1920). The space of the drawing does not correspond to any physical space
that could be occupied by an actual object, and there are many ways that this set of relation-
ships could be realized in practice.
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Patent Drawings and the Person Skilled in the Art

Even though patent drawings fulfill legal functions that come from different
sections of patent legislation and disparate judicial precedents, there are not
separate drawings for different requirements. While perhaps unintentional,
the reliance on a single set of drawings is a powerful device for creating a uni-
fied ideal reader—one who is not just the sum of conflicting legal require-
ments, but instead the stable Other against which the creative inventor is
defined. Since the mid-nineteenth century, this reader—the “person skilled
in the art”—has been asked to fulfill two functions: she/he must evaluate
whether an invention has been adequately disclosed and, simultaneously, en-
sure that it is not just an “obvious” extension of the “ordinary skill in the are."
Until the late twentieth century, the person skilled in the art thus had a split
personality, as the law defined these two roles in very different ways. A good
set of patent drawings would enable him or her to replicate an invention, but
in order to enforce adequate disclosure the reader was generally assumed to be
thick-skulled and incapable of making inferences in unclear situations, thus
requiring great prolixity and literalness. At the same time, testing for obvious-
ness meant that she/he was also assumed to be perfectly aware of all prior art
in any “analogous” field and able to understand how all past innovations might
be recombined to solve a new problem. By the mid-twentieth century, this was
interpreted to include literally everything that had ever been published in any
language."* Drawing conventions were important for reconciling this apparent
paradox and helped to establish the person skilled in the art as someone quite
similar to the mythical lone inventor of the nineteenth century.

The distinguishing feature of patent drawings, as stressed by drawing
handbooks and official guidelines, was their ability to be read “at a glance”
Maintaining an easily readable at-a-glance drawing style, however, required a
rather strict set of drawing conventions, which were policed by Patent Office
examiners. Not only were requirements for the size and kind of paper speci-
fied exactly, but so were the margins, acceptable orientations, arrangement and
labeling of figures, and the location of the inventor’s and witnesses names. In
the drawing, all parts were to be called out with reference numbers no less
than one-eighth-inch high and connected to the drawing with the shortest
possible lead lines. Enclosing these references in quotation marks, brackets, or
circles was not allowed. All characters were to be from the English alphabet,
except for conventional mathematical symbols. All exploded views were to be
placed in brackets, section lines shown clearly, and section-hatching drawn
at 45 degrees. The patent office also published a set of standard hatch pat-
terns for depicting materials and colors. Material could be distinguished in
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surface treatment and in cross-section, and guidelines were available for every-
thing from metal and wood to cheese and human flesh. Hatch patterns were
also used for the standard ROYGBY colors plus brown, black, and gray (see
fig. 3.6).8
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Perhaps the most important convention was a method for making nonper-
spectival orthographic drawings (such as in fig. 3.1 or 3.2) intelligible as views
of three-dimensional objects. The drafter was told that “light should come
from the upper left corner at an angle of forty-five degrees” to the surface of
the paper!* Edges to the bottom and right should thus be made graphically
thicker, to indicate a shadow. In combination with surface shading of curved
parts, these shade lines can aid greatly in understanding an object three-di-
mensionally. Whereas modern engineering drawings will show an object in
several standard views (front, side, top, etc.), patents will usually only show
one such view, and shade lines might be the only way to differentiate between
a hole and a protrusion, or a surface seam and a hard edge (see fig. 3.7 for ex-
amples; fig. 3.8 shows an actual patent drawing with shade lines). In a similar
way, line weights on axonometric and perspective drawings were often used
to add depth and eliminate optical gestalt shifts. Edges that point toward the
viewer were made heavy, while all other lines were left light—figure 3.9 shows
this convention in principle, while figure 3.10 shows it in a published patent.
Together with hatch symbols and standardized reference labels, these visual ef-
fects gave patent drawings a surprisingly uniform flavor; after only a short time
spent scanning the patents published in the weekly Official Gazette of the U.S.
Patent Office, most drawings can indeed be understood (almost) at a glance.

This at-a-glance drawing style played an important rhetorical role in es-
tablishing the person skilled in the art as someone qualified to evaluate a new
invention’s obviousness. Having all drawings legible at a glance created a visual

I [ : I Figure 3.7. The two
drawings in the left

column have no shade
lines. The middle and
right columns show

two versions of how
the ambiguity of the
lefe-hand drawings

is resolved by shade
ey [ ] lines (drawings by the
author).
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Figure 3.8. Shade lines in
use on a “box wall securing
means” (U.S. patent
1,523,479; 1924),

The V-shaped surface is
shown to protrude, while
the lower half of the back-

ground surface is recessed.

Figure 3.9. Shade
lines in axonometric

@ @ drawing are added to
help resolve gestalt
shifts (drawings by
the author).

Figure 3.10. Shade lines used
to show a sanitary drinking
trough (detail from U.S. patent
1,054,462; 1913). In a complex
drawing, thick lines can help
greatly in properly reading
three-dimensionality.
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language that unified all patents and helped to construct the patent-drawing
reader as someone who, while unable to use common sense when replicating
an innovation, could nevertheless draw from ideas across all fields. The con-
ventions of black-and-white lines, numbered figures, hatching, and reference
numbers allowed atypical inventions to be understood visually in the same
way as valves and engines. Even flowcharts were usually illuminated by light
from the upper left (fig. 3.11).

The universality of this visual language was reinforced by the use of a lim-
ited number of drawing types. Figure 3.12 shows the relative proportion of
different kinds of drawings published in the Official Gazette, roughly from its
beginning in 1872 to the present.”® At no point have the standard projective
views (perspective, axonometric, and orthographic) accompanied fewer than
70 percent of all issued patents, and the relative popularity of different types
of drawings has remained relatively stable. Even though chemical and elec-
trical patents now outnumber general mechanical patents, most patents are
still accompanied by drawings of physical objects that can be drawn in plane
projection and understood in only one or two views. By using standardized
conventions and relatively few drawing types to depict almost all inventions
with reference to some kind of object, fields as disparate as chemistry, electri-
cal engineering, and materials science could be united as a single discussion of
machine technology.

Perhaps surprisingly, it is this same universal visual language that also estab-
lishes the person skilled in the art as the dimwitted reader who must evaluate
disclosure requirements and potentially replicate an invention. This overlap
can best be seen by analyzing the historical origins of patent drawings. The
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Cross-Section (orthographic)

Front, Side, or Top View (orthographic)

Proportion of whole (values have been smoothed)

1875 1900 1925 1950 1975 2000

Figure 3.12. Types of patent drawings, as published in the Official Gazette, 1875-2000.
Based on samples of 100 consecutive patents, every twelve years (1,100 patents total).

at-a-glance visual style was used throughout the nineteenth century, and
for the most part, patent drawing standards can be understood as a transla-
tion of standard 1870s engineering drafting practice to the requirements of
black-and-white reproduction; many of the features that today seem unique
to patents are a preservation of the features of nineteenth-century drawing.'¢
Nineteenth-century technical drawings were generally much less specialized
than drawings today, and there was relatively little difference between the con-
ventions used in an ideal working drawing and those used for promotional
material. Three conventions typified these drawings: shade lines, shadows, and
the use of color washes to differentiate between materials.” Before photolith-
ography, most patent drawings used these same conventions. In the 1850s, a
simple drawing of a washing machine attached to a patent application might
look quite similar to a large cross-section of the Great Eastern steamship
drawn to woo investors; both would show a nonperspective view, use blue col-
oring for steel and yellow for brass, and show light coming from the upper
left”® In the transition to photolithography, patent drawings substituted hatch
patterns for color washes, but they maintained almost all other conventions
without modification.

These nineteenth-century conventions addressed problems of communica-
tion specific to a world in which engineers interacted on a daily basis more

&7



68

Witliam Rankin

with nonspecialists than with other engineers. For example, three-dimensional
shade effects had long played a role in the division of labor between engineers
and unmathematical mechanics. Shade lines were used on the steam-engine
drawings of inventor-engincers like James Watt and Richard Trevithick, who
found that they increased a drawing’s legibility for artisans, and pedagogues
of technical drawing were explicit about the social role of shade and shadow.
As Gaspard Monge—the patron saint of projective geometry and cofounder
of the Ecole Polytechnique—pointed out in his treatise on drafting, flattened
orthographic drawings could be quite confusing to craftsmen who tended to
communicate using nonprojective pictures, and the goal of shadow casting was
to make precisely measured drawings look more like naturalistic views."” The
convention of shade lines was a way to bridge both the social and epistemic gaps
between tradesmen and those with mathematical training. The same logic also
applied to the equally unmathematical audiences of industrialists and middle-
class consumers. Nineteenth-century drawings did not differentiate between
different kinds of nonspecialists, and no visual language was widely used for
purely esoteric communication. The implied reader of a patent drawing which
uses these conventions thus occupies a subject position similar to the various
nonspecialists of the nineteenth century. Just like financiers, artisanal mechan-
ics, and the interested public, the reader of patent drawing finds himself or
herself contemplating an object which is comprehensible three-dimensionally
even if she/he has had no prior exposure to its mechanical principles.

By implying universal accessibility, the visual language of patent draw-
ings—at least from the 1870s to the early 1980s—constructs the person
skilled in the art as someone sharing many qualities with the hopeful loners of
the nineteenth-century ideal of American inventorship. This isolated inven-
tor, a kind of aspiring Thomas Edison, was thought to interact with the pat-
ent system mostly through published specifications instead of the workaday

‘world of industrial laboratories and corporate patent policies. She/he would

likewise gain knowledge by reading patents, not through academic or profes-
sional training, and would not be limited to one specific area of interest.” This
mythical inventor would have seen no contradiction between disclosure and
obviousness requirements—she/he was indeed ignorant but did not see the
world’s knowledge divided into disciplinary fiefdoms.

The association between patent drawings and nineteenth-century visual
communication was often made explicit in patent-drawing handbooks, if per-
haps unintentionally. In the mid-twenticth century, patent drafters were told
that the conventions of shade and shadow were intended to “disclose the in-
vention so clearly that any skilled mechanic could successfully construct the
device with the use of these drawings and the specification,” even though actual
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mechanics had come to rely increasingly on the kind of precise dimensions,
tolerances, and assembly instructions eschewed in patent specifications.” This
admonition was doubly contrived, since patent drawings were generally only
seen by lawyers, patent examiners, and judges. Even though the actual audi-
ence for patent drawings did not include (nineteenth-century) mechanics,
these skilled but relatively unspecialized craftsmen remained important as
rhetorical readers, and the social roles encoded and reinforced by early indus-
trial drawings remained present until the end of the twentieth century.

The Abandonment of Conventions, and a New Concept of Invention

Since the 1980s, the use of shade and shadow conventions in patent drawings
has plummeted. From 1875 until the mid-1970s, roughly four-fifths of all patent
drawings used conventions of shade lines or axonometric line weights, while
in the year 2000 only around one-quarter of projective drawings attempted
to convey three-dimensionality.” In the last few decades, the typical patent
drawing has come to resemble the drawing shown in figure 3.13. According to
the earlier guidelines, this drawing would not be legible “at a glance™: it does
not use shade, material codes, or even line weights. Most likely, it is easily com-
prehensible only to those who are already familiar with the relevant art, and it
is more visually aligned with drawings used by mechanical engineers than with
other patent drawings—note in particular the use of centerlines, a standard
feature of engineering drawing that had long been banned from patents.

Why did this shift occur? And what significance does it have for under-
standing patents more generally? It might be tempting to see the abandon-
ment of at-a-glance conventions as the result of computer-aided drafting or
the general decline of drafting as a profession. After all, drafters had faced
de-skilling throughout the twenticth century, and by the 1970s responsibil-
ity for technical drawing had been decisively transferred to technicians and
engineers.? Specialized patent drafters were similarly rendered obsolete.” But
if the Patent Office could maintain a peculiar drawing tradition separate from
engineering practice for one hundred years, it seems unlikely that it could not
still be maintained in a different labor environment. Computers can draw
shade lines just as easily as any other kind of line, and there secems no reason
why technicians or patent-preparers could not have taken on tasks previously
assigned to professional drafters.

It is also clear that the retreat from traditional conventions was not due
to changes in official requirements. The old rules are still published; patent
lawyers have simply found that they are no longer “strictly enforced.... As
a practical matter, all the Patent Office now wants are drawings of sufficient
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Figure 3.13. Draw-
ing of a rolling mill

HA L

train (U.S. patent
5,000,023; 1991):
to the untrained

eye, a jumble of

lines with no shade,
shadow, or hatch

pattcr ns.

quality to be. .. suitable for reproduction.”® The Patent Office’s once rigid
insistence on conventions that create a universal (nineteenth-century) visual
language has simply withered—gradually and silently.

Rather than looking for external causes, I would suggest that the change
in drawing conventions can best be understood in relation to other changes
in the patent system: if drawing standards are no longer relevant, it is because
many of the assumptions codified by traditional patent drawings have them-
selves been challenged. On the whole, the balance between the interests of
the public and those of the inventor has been increasingly tipped in favor of
the inventor. This is seen most clearly in the expanding range of patentable
innovations. Some newly patentable ideas—such as computer software and
biotechnology—seem just to track the changing state of the art, but a 1998
decision allowing the patentability of “business methods” suggested that even
transformations of data were “a useful, concrete and tangible result” deserving
of protection; this included patents for new financial instruments, Amazon.
com’s one-click purchasing, or Priceline.com’s system of reverse auctions.?
For activists against the patentability of data and software, patent rights are
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looking increasingly like a way to stifle competition instead of means of dis-
closing novelty to the public.”

Likewise, the 1982 creation of the Court of Appeals for the Federal Cir-
cuit has generally been beneficial to patentees. Previously, patent cases were
adjudicated by the regional circuit courts, but the increasing complexity of
patentable inventions had led to long case backlogs and somewhat arbitrary
decisions.”® Designed to replace the ignorance of regional court judges with
a uniform system, the Federal Circuit has effectively centralized patent law
and made other courts’ opinions increasingly irrelevant. In the mid-1980s
one of the Federal Circuit’s own judges regretted its “eagerness to pronounce
legal doctrines not immediately necessary to make our decisions,” a fact he
found doubly distressing because the creation of the court had also “reduce([d]
the number of educated, intelligent people of the caliber of federal appellate
judges who are thinking and writing about [patent] law.” As patent law has
become the purview of an increasingly specialized (and usually pro-patent-
rights) court, it is not surprising to find that since 1982 the number of patent
holders having their claims upheld in court has doubled, from approximately
one-third to two-thirds.*

The superhuman “person skilled in the art” used to test for obviousness
has also been largely replaced by the humbler “person having ordinary skill in
the art”—and the acronym PHOSITA is increasingly used in contrast to the
older, less precise moniker. A 1984 Federal Circuit decision indicated that
the PHOSITA is “no longer presumed to have knowledge of all material prior
art, and a 1986 decision explicitly stated that obviousness would be based on
the “conventional wisdom in the art,” not the allegedly subjective judgment
of patent examiners applying analytical hindsight.’” Since the late 1960s, “sec-
ondary conditions” like commercial success have also been allowed as tests for
nonobviousness. These changes have real effects: judges have become more
inclined to find that a complex patent is addressed to multiple PHOSITAs
and have come to enforce different standards of disclosure and enablement
for different fields. For example, in software patents, the courts are becoming
less inclined to invalidate patents for inadequate disclosure, and less of the art
of programming is required to be included in specifications: standard subrou-
tines, firmware, and even unspecified work assumed to take as much as one
year of programmer labor can be omitted.” Completely different guidelines
are used in fields like biotechnology, where requirements for disclosure remain
quite stringent, but almost no patents are invalidated due to obviousness.*

Taken by themselves, these changes seem like a somewhat piecemeal and in-
cremental strengthening of intellectual property rights. But like a coal miner’s
canary, the concomitant change in patent drawings suggests that something
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larger is at stake, namely, the ideal audience of patents—and thus the identity
of the inventor as well. If for most of the twentieth century the “person skilled
in the art” had much in common with the aspiring (and mythical) lone inven-
tor—a combination of machinist, engineer, and member of the general pub-
lic, simultaneously uncreative and incredibly knowledgeable—the pretense of
general accessibility has been increasingly dropped. Nonspecialist judges are
no longer expected to understand patents, and machinists are no longer used
as rhetorical readers. For the most part, patent drawings do not use traditional
conventions, and they are directed to a reader who is well versed in the skills
and assumptions of a specific field. Their visual tendency toward unity has
been eliminated: disparate fields no longer share a universal visual language,
and different drawings in the same patent can be directed to different audi-
ences.

Patent drawings are now largely illegible to the public and are instead quite
similar to the drawings that engineers use on a day-to-day basis. Gone, there-
fore, are the perhaps admirable goals of contributing to the universal ama-
teur knowledge of the individual inventor and addressing the general public
through a visual rhetoric designed for nonspecialists. But with the new em-
phasis on the “ordinary” skilled person, there is now greater correspondence
between the patent system and the actual practice of innovation. For decades
corporations have seen research as the product of interdisciplinary teamwork
and long-term investment, not exceptional individual creativity—Monsanto’s
iconic “no geniuses here” is a fitting slogan for the PHOSITA.* In this envi-
ronment, the creative inventor, visually as well as legally, is increasingly ad-
dressing ordinary colleagues and competitors, not some improbable savant
simultaneously ignorant of common practice yet possessing encyclopedic

knowledge of all prior art.
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